CIVIL COURT OF THE CITY OF NEW YORK
COUNTY OF KINGS : HOUSING PART Q

X
SUMIT I ASSOCIATES, L.P,,
Petitioner-Landlord, Index No. 103350/2011
-against-
CANDIDA PAGAN and JOSE PEREZ, - :
: - DECISION/ORDER
Respondents-Tenants, AFTER TRIAL -

JOHN VELASQUEZ,
“JOHN DOE” and/or “JANE DOE”

_ Respondents-Undertenants
- ' X

HON. INEZ HOYOS, J.H.C.

Petitioner, Sumet I Associates, L.P., commenced this proceeding to recover posseésion of
Apartment 3B at 209 South 3™ Street, Brookiyn, NY (“Subj'ect premises”) from Candida Pagan
and Jose Perez (“respondents” collectively), based on its allegation that respondents viol;at'ed
mateﬁal terms of their Department of Housing and UrBan Development (“HUD™) “Model Lease”
by, inter alia, engaging in and/or permitting théif occupants or guests to engage in -drug related
‘criminal activity and criminal activity that affects the health, safety or right to peaceful enj oyﬁent
of the prémises by other residents including p}'opei‘t,y'management, and staff. At trial, both parties

were represented by counsel. Undertenants John Velasquez, John Doe and Jane Doe did not



appear at trial.

The Testimony and the Evidence

Petitioner called Valerie Perez. Ms. Perez testified that she is the site manaéer for the
subject building. She testified that the subject bui.lding isa feciefaliy subsidized HUD Project-
Based Sectio'n‘S Building. Petitioner introduced a certiﬁed copy of the deed and a certified copy
of the muitiple dweliing registration for the subject premises. (Petitioner’s Ex. 6 & 7
respectively). Petitioner also introduced the HUD Model lease and annual re-certification signed
by both r_espondents. (Petitioner’s Ex. 8).

Petitioner also called Jeffrey McAvoy to testify. Mr. McAvoy testified that he is an
investigator for SecureWatch%, a‘se'cﬁ:rity company hiredl by petitioher. He testified that security
cameras were installed throughout the building. He further testiﬁed that on the 3 floor of the
subject building, the cameras were focused on the elevator, staircase and doors of two apartments
- iﬁciuding the éubject apartfnent. Mr. McAvoy also testified that the approximate cost of each
camera was $400.00 and the installation cost was $1300.00.

Petitioner introduced a video dated July 30, 2011 WhiCh. showed respondent, Jose Perez
coming out of his apartment with a chair, get ﬁp on the chair and move the focus of the camera
elsewhere. Mr. McAvoy testified that he Weﬁt to the location where the camera was instal}ed and
saw that tile box within which the covert camera was installed was damaged bu’; the camera
could still record. He then repositioned the camera to record in the same area where previou’sly
focused. Then, vi&eé fodtage on that same day showé another individual standing in front of
respoﬁdents’ apartment door, make a phone call, then approach the camera which céused the

video to stop and the camera to become inoperable.



Mr. McAvoy testified that he went again to the ‘location where the camera was originally
located and found it was missing as he only observed an empty méf{al box with frayed exposed |
wires. Subsequently, on August 16, 2011, Mr. McAvdy testified that he went to the respondents’
apartment with the police and that the camera was recovered from within the subject premises.r

~ Petitioner then called Police Ofﬁcér Christopher Winiarz to testify. Officer Winiarz
testified that on August 16, 2011 he was called to investigate an incident regarding a stolen
camera at the subject premises. He testified that when he arrived at the subject premises he
smelled a strong odor of marihuana when respondent, J ose Perez, opened the door. He testified
that he also observed two individuals smoking what appeared to be marihvana in the first
"bedroom. Based on his observations, a search warrant waé sought and executed by which tﬁe
following was recovered: fifty-seven (57) ziplock bags of alleged marihuana of which twenty-
four (24) bags were recovered from resbondents’ guest, E’dw.in Rodriguez; thirty-three (33) small
ziplock bags of alleged marihuana which were found in .plain view on the counter in the second
bedroom; twenty-one (21) empty ziplock Bags; two {2) digitai scales from the second bedroom;
two (2) ziplock bags of alleged cocaine in plain view on the counter in the second bedroom; a
surveillance camera on the counter in the first bedroom; and one (1) key. Petitioner introduced
the property clerk invoices reflecting the recovery of said items. (Respondeﬁts’ B1-4). Ofﬁ.cef
Winiarz testified that he silowedt-he cﬁrﬁera to.Mr. McAvoy who pogitively identified in as the
camera taken from the 3™ floor hailway, beionging.to SecureWatchZéil. Respondent Jose Perez,
tqgether with Edwin Rodriguez and John Paez were subsequently arrested. Mr. Perez was
charged and subsequently indicted on Cﬁminal Mischief in the Third and Fourth Degree,

Criminal Possession of Stolen Property in the Fifth Degree, Criminal Possession of a Controlled



Substance in thé Seventh Degree and Unlawful Possession of Marihuana.

In her defense, respondent Candida Pagan testified that she has resided in the subject
premises Wlth her son, Jose Perez, for twenty years. She testified that she has never -seen illegal
- drugs in the apartment nor has éhe seen her son conducting illegal business out of the apartment. -
Mrs. Pagaﬁ testified that she left the subject premises in the morning of August 16, 2011 because
she received a phone call that her sister was sick in the hospital and she went to visit her, She
testiﬁe(i'tﬁat she iater learned her son was arrested én that date.

Respondents also called Maria Caraballo to festify. Mz, Caraballo testified that she-is téle
tenant of apartment 2A at 209 Squth 3" Street, She testified that she has never seen Mr. Perez
sell drugs at the apartment or building. -.

On cross-examination, she clariﬁe_d that she was not present when Mr. Perez was arrested
on August 16, 2011 because she was out of the country and thus was unaware of the items _
recovergd from the apartment. |

Respondents also called John Michael Paez to. testify. Mr, Paez testified that he was
present in the apartment on August 16, 2011. Hé testified that in the apartment were also Jose
Perez and Edwin Rodriguez. He testified that police asked Mr. Rodriguez to takeout anything he
* had on him and that Mr. Rodriguez tobk out a large ziplock bag which contained smaller bags of
alleged marihuana. He further testified that he was unaware of any -drugs present in the |
épartment before then, and that he never entered the bedrooms.nor wés he present when police
searched Mr. Perez. He testified that he did see the police officers take out a camera from one of ‘
the bedroomé.

Respondent, Mr. Perez testified in his defense. He testified that he did move the camera



to change the focus because he thought the camera was only focused oﬁ his apartment. He
testified that once he learned that his friend, Mr. Mickey- Devalle , had taken the camera, he took
the camera‘ away from him and kept it in his dresser drawer. He admitted that the camera was
recovered frofn ‘his room on August 16, 2011, pursuant to ther execution of the search warrant.
He also admitfed that he was holding several shoe ques for his cousin -Alex Negron, in his
'c_:lose;t, in his room aﬁd that one of fhose show boxes contained two scales but that he was
unaware of this. He testified that his room is usually locked and that he and his mother have a
kesf to his room. He also testified that he was unaware that his friend, Mr. Rodrigue_z, had illegal
drugs on him.

The Law and Its Application

Petitioner brought the instant holdover on the basis that respondents have breached
Paragraphs 13 and 23 (c) of the HUD Model Lease. Paragraph 13 provides in pertinent pars;
The tenant agrees not to:

(b)  use the unit for unlawful purposes;

(c) engage in or permit unlawful activities in the unit, the common area or on the
project grounds. '

Paragraph 23(0) provides in pertinent part, that:
The landlord may terminate this agreement for the following reasons:

(3) drug related criminal activity engaged in on or near the premises, by any tenant,
household member, or guest, and any such activity engaged in on the premises by
any other person under the tenant’s control;

(6) criminal activity by a tenant, any member of tenant’s household, a guest or
another person under the tenant’s control:
(a) that threatens the health, safety, or right to peaceful enjoyment of
the premises by other residents (including property management
staff residing on the premises);



(10)  ifthe landlord determines that the tenant, any member of the tenant’s household, a
guest, or another person under the tenant’s control has engaged in the criminal
activity, regardless of whether the tenant, any member of the tenant’s household, a
guest or another person under the tenant’s control has been arrested or convicted
of such activity. '

The Court finds that petitioner did not establish it’s prima facie case with regards to

I paragraph 23 (c) (3), drug related criminal activity engaged in on or near the premises. In cases

involving allegations of illegal drug activity, the petitioner has the burden to prove that there

were in fact illegal drugs on the premises. This is often done through the introduction of a

laboratory report. see New York County District Attorney’s Qffice v. Rodriguez, 141 Misc.2d

1050, 1057, 536 N.Y.S.2d 933 (N Y .Civ. Ct., NY County, 1988). In this case, the laboratory
report was never introduced into evidence which would show that the substances recovéred from
the subject premises were, in fact, cocaine and marihuana. As such, the Court is dismissing this
portion of the petition.

Howe-ver, as to paragraphs 13 and 23 (9) (6)(a) and (10), the Court does find that
pe.titioner established its prima facie case. Petitioner clearly established that the camera was their
property and that the camer.a was stolen and destroyed. Petitioner also established that the
camera was foﬁnd within respondents’ apartment.

Petitioner established that resp{.)ndents’ breached paragraph 13 in that the tamperiﬁg and -
unlawfullpossession of the camera within the apartment constitutes use of the unit for unlawful
purposes and engaging in or permitting unlawful activities in the unit and in the common area, Tt -

1s undisputed that respondent, Mr. Perez tampered with the camera when he broke the box which
contained the camera. It is also undisputed that Mr, Perez’s friend? Mr. Devalle stole the camera. -

Further, Mr. Perez admitted that he subsequently took the camera from Mr. Devalle and heid it in



his room. The tampering with and unlawful possession of the camera by Mr. Perez constituteé
unlawful activity as defined by New York Penal Law §145.05 (2) Criminal Mischief in the
Fourth Degree, §145.00 (1) Criminal Mischief in the Third Degree and §165.40 Criminal
Possession of Stolen Property in the Fiftﬁ Degree. Further, respondents’ permitted the unlawful
activity because Mr. Perez was aware that his friend, Mr. Devalle took the camera and could
have called the police to reporf the crime but chose to hold the camera in his room instead. Also;
Ms. Pagan offered no tesﬁmony that she was unaware that the camera had been sté)ien and tha_t
“her son had it in h1s possession. In fact, Mr. Perez testified that he and his mother both have a key
to-his room which establishes that she had access to the room where the camera was found. A |
blanket statement that she was unaware is insufficient to rebut the evidence of the crimin&ﬂ
activity committed within the subject pfemises.

AS the Court has determined that the tampering and unlawful possession of the camera
constitutes criminal activity, the next issue for the Court to address is whether the tampering and
unlawful possession of the camera is su#:h that threateﬁs the health, safety, or right to peaceful
enjoyment of the premises, in violation of paragraph 23 (c) (6) (a).

Respondents’ argue that the tampering and unlawful possession of the camera is similar
to that of the graffiti éddressed in Sumet [ Assoc.v. Irizarry, 33 Misc.3d 51,933 N.Y.5.2d 799

(App. Term 2™ Dept., 2011). In Sumet L. Assoc. v. Irizarry, the Court held that if criminal
P

conduct, for which the landlord seeks to ternﬁ_inate the tenancy, is not drug-related, the landlord
must establish that the criminal conduct is of a nature that threatens the health, safety, or peaceful
enjoyment of the premises and found that the graffiti incident was not a threat to the health safety

or right to peaceful enjoyment of the premises as it was an isolated incident and the landlord had



failed to demonstrate how the graffiti was a threat to the health, safety or peaceful eﬁj oyment of
the premises.

The case at bar is distinguishable in that the petitioner did in fact establish that the
tampering with and unlawful possession of the camera is a threat to the safety and peaceful
- enjoyment of the premises. Security cameras are generally ins*{aﬂehd and used for the. pui’p_ose of
monitoring a specific area but more ifnpértanﬂy, are used to prevent and investigate criminal
activity. Having security cameras are an attempt to further the safety and right to peaceful
enjoyment of the premises. Thus,‘ the Court finds that respondeﬁt, Perez_’ s, action of tampering
‘with the camera and furthering the criminal activity of Mr. Devalle by hafbor_ing thg camera in
his room, instead of reporting the ériine, 1s a threat to the safety and right to peaceful enjoyment
of the premises by all others within the subject building. To find otherwise would contradict the
very purpose of having the security cameras in the first place. As such, the Court finds that
petitioner has established that the tampering and unlawful possession of the camera is criminal
activity that threatens the safety and right to peaceful enjoyment of the premises.

Respondents’ argue that Mr. Perez’s tampering and unlanul_possession of the camera -
does not give rise to a substantial violation of respondents’ 1eas.e. Respondents’ argue that this -
amounts only to a minor violation as Sec-tion 8-13(4) of the HUD Model Lease rstates damaging,
destroying or defacing the unit or property are exé.mples of minor violations. However, the HUD
Model Lease also explicitly states that the examples listed were only examples of minor
violations and not a conclusive list. Further, even assuming the tampering with the camera only
constitutes a minor violation, respondents’ fail to demonstrate how the tampering éoupled with

the untawful possession of the camera does not constitute a substantial violation. Thus, the Court



finds that the tampering and unlawful possession of the camera does constitute a substantial
violation of the lease.

‘Based on the.documentary evidence and the testimony adduced at trial, the Court awards
the petiﬁbner a final judgm;ant of possession against all parties. Warrant is té issue forthwith and
the jexecution is stayed until December 31, 2012 for respondents to \}acate. Upon default,

warrant is to execute upon service of a marshal’s notice.

This is the decisioﬁ.and order of this Court, copies of which ar mailed to both
parties. ' YOt
| , PN AL ENG @m}?‘ |
Dated: November 14,2012 G- ) 3 ‘ e
Brooklyn, NY sirdndz i 0s, 1. HL.C.




